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IN THE INVESTIGATORY POWERS TRIBUNAL          Complaint number:                             

Between 

Mr Philip Michael Kerr 

Complainant 

(“Claimant”) 

and 

The Attorney General (for the Security Service – MI5) 

Person against 

whom allegations are made 

(“Defendant”) 
 

 

_______________________________ 

 

PARTICULARS OF COMPLAINT 
 

 

_______________________________ 

 

Abbreviated Terminology for the Parties 

 

1. For ease of reading, the Complainant is abbreviated in these Particulars of Complaint 

as the “Claimant” and the “person against whom allegations are made” (the RIPA 

s67(3)(a) terminology) is abbreviated as the “Defendant”. 

 

The Protection From Harassment Act 1997 (PHA) and 

The Regulation of Investigatory Powers Act 2000 (RIPA) 

 

2. PHA s3(1) provides that, “An actual or apprehended breach of section 1 may be the 

subject of a claim in civil proceedings by the person who is or may be the victim of 

the course of conduct in question.” 

 

3. The facts are such that the Claimant would have a claim against the Defendant in the 

High Court under the said PHA s3(1). 

 

4. RIPA s2(1)(b) provides that, “The jurisdiction of the Tribunal shall be ... to consider 

and determine any complaints made to them which, in accordance with subsection (4), 

are complaints for which the Tribunal is the appropriate forum.” 

 

5. Instead of pursuing a harassment claim in the High Court under PHA s3(1), the 

Claimant seeks to raise his grievance concerning apprehended harassment on the part 

of the Defendant in The Investigatory Powers Tribunal (IPT), as just such a 

“complaint”, brought under RIPA s65(2)(b). 

 

6. The Claimant is thus attempting, provided the IPT rules that it has the jurisdiction to 

enable this, to have the grievance behind his potential statutory harassment claim 

under the PHA, considered and determined in the IPT, as a RIPA s65(2)(b) complaint. 
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7. This necessarily requires the IPT to adopt a procedure for considering and 

determining the Claimant’s complaint that it is allowed to adopt under RIPA s67 in 

general and subsection 67(3) of RIPA in particular, and under its own rules, but which 

is also a procedure that is compatible with the statutory position of the Claimant under 

the PHA, to have his grievance considered and determined according to the statutory 

provisions of the PHA and harassment case law.  Provided, that is, that such a 

procedure can be devised. 

 

8. The Secretary of State has never made any order under RIPA s66, allocating PHA 

s3(1) claims in general to the exclusive jurisdiction of the IPT, which would enable 

the Claimant to bring a PHA s3(1) claim as such in the IPT, under RIPA s65(2)(d). 

 

The three general factual assertions of the Claimant 

 

9. The Claimant says that he meets the criterion of PHA s3(1) for bringing a claim 

against the Defendant in harassment. 

 

10. The Claimant says that he comes to the IPT with “clean hands”, opening the way for 

him to obtain the equitable remedies of injunctions against the Defendant that require 

the Defendant to refrain from harassing him. 

 

11. The Claimant says that he needs the injunctions he seeks in order to protect his 

legitimate interests.  (Please see Burris v Azadani [1995], paragraphs 18 et alia, per 

His Honour Judge Copley.)  He says that it is just and convenient for the IPT to make 

the orders sought under the Senior Courts Act 1981 section 37. 

 

Assertions that the Claimant does not make 

 

12. Harassment case law does not require the Claimant (he says) to plead or to prove that 

the conduct to be restrained was or would be tortious, in order for him to be entitled to 

obtain the anti-harassment injunctions sought.  The Claimant therefore does not assert 

this. 

 

13. Nor (the Claimant says) need he prove that the conduct to be restrained was or would 

be unreasonable in the Wednesbury sense that is used in judicial review proceedings 

(to which RIPA s67(3)(c) refers).  He does not assert this either. 

 

14. Nor (the Claimant says) need the Claimant prove that the conduct to be restrained is 

or would be incompatible with his Convention rights.  He does not assert this either. 

 

 



Kerr v MI5    Particulars of Complaint    Page 3 of 7 

The harassing courses of conduct apprehended 

 

15. The Claimant apprehends that a variety of harassing courses of conduct have been 

used against him continually over a period of more than twelve years. 

 

16. These have included 

 

a. The infliction of noise, primarily for the apparent purpose of inflicting sleep 

deprivation upon the Claimant and others in his homes 

 

b. Non-covert surveillance 

 

c. Criminal damage to, and interference with, the Claimant’s property 

 

d. Entry to the Claimant’s homes 

 

e. A course of conduct which the Claimant calls “theatre” (explained below). 

 

17. “Theatre” refers to the infliction of incidents each of which is not necessarily 

intrinsically harmful enough to cause a non-frivolous cause of action to accrue for 

each separate incident, but which collectively remind the Claimant repeatedly that he 

is under surveillance. 

 

18. A classic example of a “theatre” incident would be being approached by a stranger, 

who conducted a conversation with, or in the presence of, the Claimant, which 

referred more-or-less unmistakably to matters in the Claimant’s own private life.  The 

evidence which the Claimant will bring if the IPT rules that it has jurisdiction, will go 

to proof that there have been a great many “theatre” incidents over the years, of the 

aforementioned exemplary type, and also of other types best left to evidence. 

 

19. Theatre incidents in general provide frequent reminders that the Claimant has lacked 

privacy for many years, because of the surveillance he is under.  Theatre incidents 

confirm that that surveillance is not “covert” for RIPA purposes.  Rather, they reveal 

that the Defendant has never had any intention that the Claimant should remain 

unaware of the surveillance.  The entire purpose of surveillance appears consistently 

to have been, for many years, to inform the content (e.g. the “scripts”, so-to-speak) of 

harassing incidents of “theatre” that are contrived in order to alert and to remind the 

Claimant that he is under surveillance, rendering the surveillance itself intentionally 

non-covert. 

 

Background information suggesting a motive for the Defendant harassing the Claimant 

 

20. The Claimant says that he was “on the radar” of the Defendant during earlier years of 

his life, up to and including early 2003.  During this earlier period the Defendant was 
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at the forefront of combating serious organised crime, a role the Defendant still 

formally has, but in which, reportedly, the Defendant is less prominently involved 

directly nowadays. 

 

21. The Claimant, in those earlier days, knew a great number of alleged seriously 

organised criminals.  Some of these former associates of the Claimant were 

subsequently convicted of serious organised crime offences, or killed in what appear 

to have been gangland assassinations.  Others have been tried but acquitted. 

 

22. In those days, the Defendant attempted unsuccessfully to “turn” the Claimant with 

some considerable persistence, desiring to recruit him as an informer upon the alleged 

seriously organised criminals whom he admits having known socially. 

 

23. After the Defendant had found that it was unable to turn the Claimant, who steadfastly 

declined every invitation to work for the Defendant, the Claimant says that the 

Defendant communicated to the Claimant that he would “pay for this [decision] for 

the rest of [his] life”. 

 

24. Since 2003, and continually to the present day, there have been many incidents which 

the Claimant has apprehended as incidents of harassment of himself.  This harassment 

appears at first still to have been calculated to turn him.  However, for the past decade 

or so, the harassment can only have been continued primarily or also in order to 

punish the Claimant (exactly as threatened) for refusing to be turned when turning the 

Claimant might have been directly useful to the Defendant. 

 

Evidence 

 

25. The detailed particulars of the incidents of harassment, and other information that 

goes to evidence as to the Defendant having the aforementioned motives for harassing 

the Claimant even up to the present day, are recorded in an Excel workbook of the 

Claimant’s which, when printed out, would fill many hundreds of pages of A4. 

 

26. In the event that the IPT rules that it does have jurisdiction under RIPA s65(2)(b) to 

consider and to determine this complaint, which addresses the Claimant’s grievance 

that he would have a claim against the Defendant under PHA s3(1), the Claimant will 

be able to obtain witness statements from, and to call, possibly as many as fourteen 

different witnesses of fact (including himself) as to the truth of the particulars 

recorded in the said workbook. 

 

27. The Claimant expects to be willing and able to file the workbook and the manifold 

witness statements that affirm the facts set out in the workbook, if and when the IPT 

directs the Claimant to file his evidence, because the IPT has by then ruled that it does 

have jurisdiction to consider and determine a complaint such as this.  He first seeks a 



Kerr v MI5    Particulars of Complaint    Page 5 of 7 

ruling from the IPT that the IPT is able to accept jurisdiction to consider and to 

determine his complaint, because the IPT has been able to devise a procedure for 

considering this complaint under RIPA s65(2)(b) that is compatible both with RIPA 

s67 and the IPT’s own procedural rules, and with the statutory provisions of the PHA 

and the relevant body of harassment case law. 

 

Possible defences? 

 

28. PHA s1(3)(a) provides a potential defence that any harassment of the Claimant was 

“pursued for the purposes of preventing or detecting crime”.  The Claimant says that 

any harassment, actual or merely mistakenly apprehended, is not, or would not be, 

and could not possibly be, being pursued for that purpose.  It is, or would be, and 

could only be, being pursued to some extent for the stated purpose of punishing the 

Claimant extra-judicially, for the rest of his life; a punishment inflicted upon the 

Claimant, for perceivedly not having co-operated much earlier in his life, when 

invited to do so (and when he might have been in a position to provide useful co-

operation), with the Defendant’s then purpose of the prevention and detection of 

crime. 

 

29. PHA s1(3)(c) provides a potential defence that “in the particular circumstances the 

course of conduct was reasonable”.  The Claimant says that even if this or that 

particular individual incident of harassment inflicted upon him (or perhaps mistakenly 

apprehended) might have been reasonable in the bare Wednesbury sense (an easy 

hurdle for the Defendant to assert that it has jumped), the sheer accumulation of 

multiple incidents of harassment, over many years - incidents that have been, or might 

have been, inflicted as extra-judicial punishment – is most definitely not “reasonable” 

in any ordinary, everyday, dictionary sense of the word “reasonable”. 

 

30. PHA s12(1) provides that 

If the Secretary of State certifies that in his opinion anything done by a 

specified person on a specified occasion related to— 

(a) national security, 

(b) the economic well-being of the United Kingdom, or 

(c) the prevention or detection of serious crime, 

and was done on behalf of the Crown, the certificate is conclusive evidence 

that this Act does not apply to any conduct of that person on that occasion. 

 

31. The Claimant says that he finds it inconceivable that any Secretary of State would be 

able, in good conscience, to certify that all that the Defendant has done to him over 

the past twelve years or so, was done for any of the listed purposes and on behalf of 

the Crown.  He says that he has invited the Defendant, in pre-action correspondence, 

to specify anything done to him, by specified persons and on specified occasions, in 

respect of which the Defendant would expect the Secretary of State to be willing to 
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sign a PHA s12(1) certificate.  The Defendant has not “specified” anything in 

response, but rather has insisted upon neither confirming nor denying harassing the 

Claimant, a policy the Defendant says is incompatible with the PHA s12 procedure. 

 

32. PHA s12(3) provides that a document purporting to be a certificate under PHA s12(1) 

“is to be received in evidence” (presumably in the IPT, exactly as in the High Court) 

and treated as being such a certificate “unless proved to the contrary”.  The Claimant 

believes that he would have a good chance of “proving to the contrary”.  For any 

purported PHA s12(1) certificate the Defendant offers in evidence to actually be a 

PHA s12(1) certificate, the person and the occasion must expressly be specified and, 

implicitly, what was done must also be specified, none of which the Defendant has to 

date been willing to specify in pre-action correspondence. 

 

33. The Claimant says that it is insufficient, in order for harassment to be “related to” 

national security, the economic well-being of the country, or the prevention or 

detection of serious crime (for PHA s12 purposes), and done on behalf of the crown, 

merely that the Defendant harasser owes to the Crown certain duties to act in the 

interests of the said national security, the economic well-being of the country, or the 

prevention or detection of serious crime. 

 

34. The Defendant may plead that the injunctive remedies are sought in Equity, and “he 

who seeks equity seeks must equity do”, and allege that the Claimant does not come 

to the court with “clean hands”.  The Claimant holds the Defendant to proof of any 

such defence. 

 

35. The Claimant asks the IPT please to rule whether the restrictions placed upon the IPT 

by RIPA s67 generally, by the IPT’s own rules, and especially by RIPA s67(3)(c), 

allow the IPT to accept jurisdiction to consider and determine this RIPA s65(2)(b) 

complaint in accordance with the provisions of the PHA as he wishes, given that 

Defendant is more-or-less certain to plead one, more or all of  the foregoing defences, 

and infinitesimally unlikely to plead any other defence at all that would be a valid 

defence against a PHA s3(1) claim for injunctive relief in the High Court. 

 

Remedies sought 

 

36. The Claimant seeks from the IPT the findings of fact listed in paragraphs 9 thru 11 

above, as amplified subsequently in these Particulars of Complaint. 

 

37. Because the apprehension of harassment is ongoing rather than merely historic, the 

Claimant seeks, in Equity, an immediate, emergency, interim injunction that forbids 

the Defendant from harassing the Claimant whilst the IPT is considering and 

determining the present RIPA s65(2)(b) complaint of his of apprehended statutory 

harassment contrary to PHA s1. 
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38. On determination of his complaint, the Claimant seeks, in Equity, a permanent 

injunction forbidding the Defendant from harassing him, or from harassing him 

further, as the case may be. 

 

39. The Claimant accepts that either or both injunctions he seeks may have to be 

qualified, by the addition of qualifying wording, such as, “except for the purposes of 

national security, the economic well-being of the country, or the prevention or 

detection of serious crime, and on behalf of the crown.”  The Claimant thus accepts 

that he is not necessarily entitled to any blanket anti-harassment injunction that would 

even prevent the Defendant from performing its statutory duties to whatever extent 

that the performance of its statutory duties adversely affected the Claimant.  He seeks 

only injunctions that curtail any enduring extra-judicial punishment of him, for 

having, one-upon-a-time, thwarted the Defendant, by having been unwilling back then 

to work for the Defendant, or harassment of him for any other wrongful purpose, such 

as exerting pressure upon the Claimant to do what he is not obliged to do, or to refrain 

from what he is entitled to do.  In short, he seeks only such equitable injunctions as he 

strictly needs in order to protect his legitimate interests, as the IPT determines those 

interests to be, on the road to determining this complaint. 

 

The Claimant’s Convention rights 

 

40. This is a T2 complaint in the IPT under RIPA s65(2)(b), expressing a grievance of 

harassment that, but for the subsequent enactment of RIPA about three years after the 

enactment of the PHA, might otherwise have been addressed only in the High Court 

or the county court, in the ordinary way, subject to the Civil Procedure Rules, by 

means of a claim under PHA s3(1), of harassment, with a six-year limitation period. 

 

41. This RIPA s65(2)(b) complaint against the Defendant in the IPT about the Claimant’s 

grievance of harassment is not a T1 claim against the Defendant brought under the 

Human Rights Act 1998 (HRA) section 7(1)(a), brought in the IPT under RIPA 

s65(2)(a). 

 

42. Without prejudice to the foregoing, the Claimant reminds the IPT that HRA s7(1)(b) 

allows him to rely upon his Convention rights even in “complaint” proceedings in the 

IPT that address a T2 “complaint” (as now) rather than a T1 claim. 
 

 

I believe that the facts stated in these Particulars of Complaint are true. 
 

Signed: 

    
Philip Michael Kerr 

 

 

 

 

 

Date:  14
th

 July 2015 


